What is unclaimed property?

The best way to explain unclaimed property is to go back to the
beginning: Medieval England. (Similar things happened other
places, but we’ll use this as an example.)
THE ROOTS OF MODERN
UNCLAIMED PROPERTY LAWS

MODERN UNCLAIMED PROPERTY LAWS

In feudal times, land was owned by the king. He awarded
some of his land to vassals or tenants who, in return, took
an oath of loyalty to the king and any overlord acting as a
middle man.
When a tenant died with an heir, the right to use the land
transferred to the heir. However, when a tenant died
without an heir, rights over the land reverted (or escheated)
back to the overlord or king, who then would reassign the
land to another loyal subject or keep it for the betterment
of the kingdom. This also could happen if you were
convicted of treason (look out William Wallace!).
The purpose of all of this was to prevent the land from
sitting unclaimed and idle or being taken over by someone
who had not pledged loyalty to the king. If these laws
hadn’t been enforced, the king would have lost control of
his kingdom in about two minutes.
In those days, when it came to personal property such as
chickens or wagons, the rules were different. If property
was abandoned, ownership could be assumed by another
person just by taking possession of the property. You can
imagine the problems this would cause. All you’d have to
do to get ownership of your neighbor’s goat is steal it and
keep it hidden for a while. (This might be the origin of the
saying, “Possession is 9/10s of the law.”)
This is all a little overly simple, but understanding the
original motivations behind escheatment does explain
the purpose of unclaimed property laws: to protect the
original owner (or, in the case of a fiefdom, the king and his
kingdom).

In the modern world, we all own our land outright
(sometimes with help from the bank). We also own personal
property and intangible property such as checking
accounts, stocks and gift cards. Even though we aren’t
tenants of a king, we have some of the same concerns our
medieval ancestors did.
»» We sometimes die without heirs.
»» We sometimes forget about an account or investment.
»» We misplace uncashed checks or move to another state
and our employers, banks and tanning salons don’t
know how to reach us.
»» Sometimes we accidentally pay too much on a bill and
the credit balance just sits there lost in some account.
But it still belongs to us.
Modern lawmakers believe we have a right to property like
that, even if we have forgotten about it or our beneficiaries
don’t know about it. In fact, there are times when companies
could have contacted us about our unclaimed property, but
haven’t because they know they will benefit from the money
we’ve left. At the very least, it sits there and draws interest.
If you add our account to the unclaimed property belonging
to hundreds or thousands of a company’s other clients,
there is quite the motivation to have better things to do and
just forget about it. Unclaimed property law is designed to
protect consumers from being taken advantage of like that.
Lawmakers borrowed the idea of medieval escheatment to
solve these problems. Any property covered by modern
unclaimed property law must be turned over to the state for
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safekeeping until the rightful owner claims it. In most cases,
the owner’s right to reclaim the property lasts forever.
It’s better, lawmakers say, for unclaimed property to be
held and used for the betterment of the kingdom than to
allow it to benefit the occasional neglectful (or unethical)
organization.

UNCLAIMED PROPERTY LAWS GET
THEIR POWER FROM STATES
Now that we know where the idea originated, let’s explore
modern laws and how they define unclaimed property.
First and most importantly, the legal right to govern
unclaimed property lies with individual U.S. states or
Canadian provinces. Various other countries have their
versions of unclaimed property law, but that’s a topic for
another white paper.
Most state unclaimed property laws are based on one
of the uniform acts created by the United States Uniform
Law Commission (ULC) in 1954, 1981 or 1995. The ULC is a
respected national nonprofit organization that has been in
existence since 1892. It is made up of practicing lawyers,
judges, legislators, legislative staff and law professors
appointed by state governments, the District of Columbia,
Puerto Rico and the U.S. Virgin Islands. They all have to be
lawyers, and they volunteer their work.
The ULC’s unclaimed property act recommends to states
what their laws should look like. The hope is that most
states will adopt the recommended uniform law to reduce
confusion and increase fairness. However, the states’ needs
are varied, so the laws are not all the same.
Some states and provinces have adopted the ULC act in
total. Others have adopted most of it, with modifications
to fit state industry or other state laws. Sections of some
states’ laws are very different from the ULC act. Most
states added rules over and above the ULC act. A few
states have created complex unclaimed property mazes
that are very difficult to navigate correctly.

DEFINITION OF UNCLAIMED
PROPERTY UNDER THE LAW
Unclaimed property is often called the “original consumer
protection program” (refer to history lesson above). In
general, any property that rightfully belongs to an owner,
that is not currently held by the owner, and that should
be returned to the owner can be considered unclaimed
property.

However, unclaimed property laws don’t apply to all
unclaimed property. For example, let’s say your brother
writes you a check to repay you for his share of your
mom’s birthday present. You lose it and emigrate to the
backcountry of Iceland. Because your brother isn’t an
organization, the law doesn’t care if he voids the check and
can’t force him to pay that amount to the state until you
show up again. Other types of property are exempt from
the law, too.
Unclaimed property laws in each state specifically define
the types of property they monitor. It can be a huge task
for holders to keep up with all of the laws. Not only are
they complex, but they are always changing. You can
buy software to help, but the process is still a bear to
manage and it takes tons of time. Many holder companies
work with unclaimed property providers who have lots of
experience and nifty ways to manage things better and
faster, including using their own software which has been
thoroughly debugged. On your behalf and working handin-hand with your staff, they remove the burden of knowing
all the laws and applying them correctly.
The 1995 version of the ULC’s act included this definition
of unclaimed property:
Property is unclaimed if, for the applicable period of time
set forth in subsection (a) (of Section 2), the apparent
owner has not communicated in writing or by other means
reflected in a contemporaneous record prepared by or
on behalf of the holder, with the holder concerning the
property or the account in which the property is held, and
has not otherwise indicated an interest in the property.
(See reference, accessed July 12, 2015.)
In other words, the ULC says it’s unclaimed if, after a
certain amount of time, the owner hasn’t communicated
with the company about the property or somehow shown
interest in it.
Modern unclaimed property laws mostly apply to
intangible property in the form of abandoned accounts,
uncashed checks, stocks and bonds and other financial
vehicles that represent value owed to a customer, vendor
or employee of a company.
Physical (tangible) property can be included under these
laws, but it’s usually items kept by an organization, such as
items in a safety deposit box.
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THE UNCLAIMED PROPERTY REPORTING PROCESS
In spite of the differences between state laws governing unclaimed property, the basic process for defining, managing
and reporting unclaimed property remains pretty much the same for holders in any state.

STEP ONE Find your unclaimed property.
It’s a good idea to understand how your organization creates unclaimed property and where it’s located in your
organization. This will help you set up recordkeeping policies and processes to manage it. You should have an exemption
analysis done to make sure your company takes advantage of allowable exemptions and other benefits that prevent overcompliance. You shouldn’t pay more than you have to.

STEP TWO Find owners, if you can.
It’s worth launching an effort early-on to find owners before property is officially defined as unclaimed property. The
owners of the property will love you for reuniting them with their long-lost money. Finding owners now will save you from
having to deal with all those annoying laws, and you can get back to those other important things on your desk.

STEP THREE Isolate dormant property.
If owners can’t be found after a specific statutory amount of time, the property is considered dormant. Dormancy periods
begin on the date your company had last-known contact with an owner. It can be difficult to legally define last-known
contact, so dormancy periods can be complicated to calculate. Keeping records a specific way can help.

STEP FOUR Do your due diligence.
Once dormancy has been reached, most state laws require a holder (the organization with the property in their
possession) to begin specified due diligence steps to search for owners. The steps can be very time consuming. If your
company has a lot of unclaimed property, you might need a little help from your friends in-house or at a professional
advisory company. You have to prove you’ve taken the steps outlined in the law. If you can’t do that, get ready for
penalties. If you still can’t find your owners, go to Step Five.

STEP FIVE Report and pay unclaimed property to the states.
Holders must follow detailed reporting processes and use exact coding to properly report and remit unclaimed property.
You have to report to every state where one of your owners was last known to have lived. If no last-known address can
be found, you report to your organization’s state of incorporation. These are called the priority rules. If the steps aren’t
followed, any one of the states can hammer you with penalties. They also might order an audit to see what else you
haven’t done right.

STEP SIX Prepare for an audit.
Most states are allowed to send an auditor to a company’s place of business to examine records and determine whether
or not a holder has properly reported unclaimed property. If you missed certain properties or you haven’t reported at all,
auditors are allowed to assess penalties and interest. Worse, if you haven’t reported for a long time, they can assess past
due amounts. Even worse, if you don’t have past records anymore, they can use today’s assessment levels to extrapolate
assessments for past years. For large companies with a lot of unclaimed property, this can get extremely expensive.
Punitive assessments have been known to reach more than 15 times the original value of the property!
Not every holder gets audited, but audits are increasing in number as more states include audit provisions in their laws.
You can prepare for a potential audit by doing things such as getting records in order specifically to support reporting.
It’s more important to be able to back up what you aren’t reporting than it is to document what you did report. If you are
audited, don’t forget to hire a professional unclaimed property expert to guide you—just as you’d hire a lawyer before
going to court.
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THE CHALLENGES OF MANAGING
UNCLAIMED PROPERTY
So, now you understand what unclaimed property is. And
you know the basic steps for reporting property to the
king—er, state unclaimed property administrators.
We won’t pull any punches here. It’s complicated! And the
laws are always changing. Some of them are being fought
out in court right now, because certain states have a
different idea of what’s fair than holders do. New types of
property are popping up all the time (virtual currency, like
Bitcoin, for example).
It’s tempting to think unclaimed property is just another
business function you have to fulfill, such as taxes. But
there’s more to it than that. This is not your normal
accounting process. It’s like a viper crouching in the weeds.
It’s silent and you can even touch it, until some unexpected
issue comes along and then it strikes. Suddenly your
company is entwined in a lengthy, costly audit process.
They can last for years.
We honestly don’t want to scare you, but there’s a lot more
to learn about unclaimed property now that you know the
basics. Look in on MarketSphere’s Knowledge Vault any
time to increase your knowledge and conquer this thing. If
you believe the viper is poised to strike soon, give us a call
at 844-357-1099.
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